Introduction
The issue of the alleged influence of politics over international law is far from a new phenomenon. 1 Political overtones in international law have commonly been approached with skepticism and aggravation due to their close affiliation with notions of power, interests, and a stale conception of state sovereignty. 2 Despite the triumph of legal positivism as the dominant school of thought, the twentieth century saw a procession of claims that international law was undergoing a rush of fundamental change, moving closer to the individual than ever before. 3 All this took place in an environ-Mind the Gap ment where the particles of state unilateralism and multilateralism interacted under inelastic collisions, and where states were constantly confronted with the Hedgehog's dilemma. 4 This new dynamic of international law called for a reconstruction of the endemic relationship between international justice and politics in light of an increasingly individualized and interconnected world.
The atrocities of World War II ("WWII") compelled an international outcry resulting in univocal demand for international criminal justice. 5 The subsequent humanitarian and human rights developments in international law have been primarily based on this momentum. A new judicial world emanated, where crimes against international law were no longer committed by abstract entities but by men 6 who were to be held accountable for their actions before a court of law. 7 The end of the Cold War coincided with the rise of ethnic conflicts sealed by mass murders and egregious human rights violations, thus transpiring a renewed interest by "like-minded states" 8 to rise to the occasion. 9 This climate broke new ground in the established international law enforcement regime, and spurred departure from the single, skeletal notion of state responsibility to individual accountability through criminal jurisdiction before International Criminal Courts and Tribunals ("ICCTs"). 10 This new system, however, includes caveats. 11 One of its most vulnerable areas is the "arrest and surrender" system for indicted individuals. 12 4. See ARTHUR SCHOPENHAUER, 2 PARERGA UND PARALIPOMENA: KLEINE PHILOSOPHISCHE SCHRIFTEN 651-52 (Eric F.J. Payne trans., Oxford Univ. Press 1974) (1851) (depicting a group of hedgehogs who need to huddle together for warmth yet are struggling to find the optimal distance where they may feel sufficiently warm without hurting one another. Inevitably, the hedgehogs will be faced with the dilemma of sacrificing either warmth for comfort or comfort for warmth); see also GEORG SCHWARZENBERGER, POWER POLITICS: A STUDY OF WORLD SOCIETY 12 (1964) . 10. See id.
Antonio Cassese, On the Current Trends towards Criminal Prosecution and Punishment of Breaches of International Humanitarian Law, 9 EUR. J. INT'L L. 2, 13 (1998).
12. Id. at 13-14.
The ability of the ICCTs to secure custody of those indicted has generated much anecdotal debate revolving around power, interests, and norms. 13 Despite the solid legal underpinnings of the ICCTs' enforcement regime, the ICCTs largely fail to procure tangible results due to their delusive persistence in rejecting the factoring of politics into the equation. While politics, including its interference with international judicial institutions, cannot be sanctified, it remains an inextricable element of the international system. 14 This by no means offers a normative but rather a pragmatic interpretation indicative of the way international law, institutions, and international society have been operating through time.
Whether politics is the solution, the problem, or perhaps both, requires a metaphysical and ontological evaluation of the field. Whichever option one decides to adopt, however, one thing is certain: the involvement of politics in international law is very much present and indubitable. 15 Normative approaches are certainly scholastically relevant and significant. But such endeavors neglect the practical utility of acknowledging certain systemic features of international law and international relations. Inasmuch as this may seem to be a less bold or alluring exercise, the field of international criminal law enforcement requires imminent results. 16 This is not to say that the relevance and potential of the more normative discussion ought to be discounted, but rather, that both enterprises are equally important each on its own merit. For this reason, I suggest a perspective of the arrest and surrender enforcement that not only recognizes the relevance of international politics in its sphere but also capitalizes on it. I argue that by fully comprehending its enforcement tools, making use of its political role, and the realities surrounding it, the International Criminal Court ("ICC") may increase its rates in the apprehension of suspects, and secure higher levels of judicial enforcement.
More specifically, this Article uncovers the unused potential of the ICC and particularly the OTP that can be directed towards increasing and facilitating arrests. I utilize the three main analytical approaches from international relations theory-realism, liberalism, and constructivism-to construct a framework within which the Office of the Prosecutor of the ICC ("OTP") can perceive itself as a political actor and utilize its leverage with the international community. Instead of seeing these approaches as mutu- 14. ally exclusive approaches, I use them as different sets of lenses that can shed light on distinct angles of the same issue with diverse conclusions. Transcending this realism-idealism dichotomy allows us to look at the different levels of the enforcement problem through varied analytical tools. I hypothesize that the OTP can improve compliance with ICC arrest warrants by making use of third-party states and non-state actors. I define third-party states, or third states, as all other states except for the situation state that is the one with the direct obligation to comply with the ICC arrest warrant either through the Rome Statute or a United Nations Security Council ("UNSC") Chapter VII Resolution.
Part I of this Article critically introduces the enforcement architectures and realities of the International Criminal Tribunal for the Former Yugoslavia ("ICTY") and the International Criminal Court. 17 This juxtaposition delineates the importance of political realities in the apprehension of suspects. Part II discusses the ICC's bargaining leverage with third states as well as the potential relationship it can develop with them. After distinguishing between unwilling and unable situation states, I address the way third states may assist the OTP in the arrest and surrender process of unwilling states through inducements, reputational sanctions, and support for enforcement agencies. I argue that the OTP should embrace its political role and, grounded in law and evidence, take political realities into account but also use them to its advantage. The OTP can thus identify and use overlapping interests with third states or activist states in the field of human rights and international justice through increasing its political and diplomatic capabilities with the establishment of a diplomatic arm within its office. Finally, in Part III, I focus on the instances where civil society has the ability to influence third states or situation states to assist in the execution of arrest warrants. I argue that the OTP ought to address different actors within the global civil society such as NGOs, transnational networks, and individuals, simultaneously during its bargaining efforts, and benefit from existing networks of transnational actors that support the ICC.
I. Enforcement of International Criminal Law
ICCTs have been established on a belying enforcement paradox between their significant mandate and their inherent lack of enforcement powers. 18 This endogenous frailty lies on the predicament that, unlike their national counterparts, they are not backed by systemic law enforcement. 19 Instead, ICCTs are left to rely on external forces to procure enforcement. 20 Yet these "giants without arms and legs" 21 preside over situations and crimes far more onerous to investigate and adjudicate than 17 From the moment of its inception, the most pressing challenge the ICTY faced was the timely apprehension of suspects. 23 At Nuremberg, the remaining instigators of Hitler's Endlösung were captured and ceded by the Allied Forces. 24 But the ICTY began its mission with no defendants in custody, entirely dependent on the cooperation of recalcitrant states, 25 and without the ability to hold trials in absentia. 26 Among the complaints regularly aired in the United Nations General Assembly ("UNGA") during the ICTY Annual Report speeches was the Tribunal's reliance on state cooperation as the primary means of apprehending indictees. 27 Emphasis was further added on the need for more arrests of political and military leaders, who were still at large and posed a fundamental risk of impunity. 28 Indeed, the apprehension of indictees for international criminal courts is perhaps an even more fundamental problem than that of mere enforcement. The inability to bring suspects to custody threatens to undermine the entire construction of the international criminal justice constellation and a large part of the human rights regime. 29 Despite the initial pessimism regarding the prospects for apprehending its suspects, 30 the ICTY, under a perpetually prolonged life span, has managed to gain custody of all those indicted that remained alive through the course of time. 31 But looking at the realpolitik surrounding the Tribunal, it was, in large part, the assistance from the European Union ("EU") and the United States that proved to be key factors in establishing both custody of the suspects and the accumulation of evidence. 32 Despite the backing of the UNSC towards 21 . See Cassese supra note 11, at 13, 14 ("Notwithstanding this development, the ICTY remains very much like a giant without arms and legs-it needs artificial limbs to walk and work. And these artificial limbs are state authorities. If the cooperation of states is not forthcoming, the ICTY cannot fulfill its functions. It has no means at its disposal to force states to cooperate with it.").
22. 34 But as valuable as the lessons from the ICTY may be, we ought to view them critically as linking economic and political pressure to procure arrests evolved through an uneasy path for more than a decade.
B. The Enforcement Regime in the International Criminal Court
The founding of the ICC marked a fundamental turning point in the pursuit of international criminal justice. 35 But similar to the ICTY, the ICC must also rely on state cooperation and judicial assistance in arrests and surrenders. 36 The Rome Statute in its comprehensive enforcement architecture sets out in Article 86 the general obligation to cooperate with the Court. 37 Article 87(7) provides that failure by a state party to comply with a request to cooperate shall allow the Court 38 to refer the matter to the Assembly of State Parties ("ASP") or the UNSC for enforcement measures. 39 Article 89(1) spells out the obligation to comply with the Court when a state party receives a request for arrest and surrender of an indicted individual located in its territory. 40 Nevertheless, these provisions are to be understood as equally reflecting a set of corollary facts: (1) the 33. Id. 34. The desire of the States that emerged out of the disintegration of FRY to join the EU facilitated the key role of the EU in exerting outside pressure by conditioning admission to the Union on cooperation of the successor states with the Court. The ICTY Prosecutor was requested by the Union to advise it on the question of whether state cooperation was satisfactory. In 2007, in a briefing to the External Relations Council of the Union, the ICTY Prosecutor conceded that without the pressure exerted by the EU and its member states, her "mandate would be an impossible mission." Carla Del Ponte, Court has no power to compel state compliance with its requests, 41 and (2) the Court is unable to directly sanction states for lack of compliance. 42 Rather, it has to take the long and indirect way via the ASP and the UNSC, and even then with unlikely tangible results. 43 This elaborate set of guidelines embodied in the Rome Statute paradoxically both weakens and strengthens the Court. 44 But at the end of the day, the success or failure of the ICC will depend, in great part, on its enforcement system as encapsulated in the Rome Statute. 45 This, in practice, means that similar to the ICCTs that preceded it, the success of the ICC will depend on state cooperation and compliance regarding the arrest and surrender of suspects. 46 The question that lingers, thus, is how the ICC will reverse the strenuous legacy of the ICCTs that came before it, and the negative prophecies proclaiming that "[it] is unlikely to punish the Husseins and future Miloseviaes of the world because it is unlikely to get a grip on them." 47
II. Towards a Different ICC Cooperation Model
The case of the ICTY reflects the political difficulties lodged in the international criminal justice turf, where state and judicial interests stray in different directions. 48 This becomes especially salient considering the inherent desire of those participating in international criminal justice to establish a process that is based solely on law, transcending elements of realpolitik that may otherwise emerge. The case of the ICTY illustrates the relevance of state interests and politics in steering state action. 49 Despite his relatively pessimistic view of a self-defeating ICC, Goldsmith puts forth a fair point in arguing that the ICTY example epitomizes the importance of power politics to international criminal justice. 50 he ad hoc tribunals were established with limited mandate. As a result of their swift creation, the Tribunals, especially the judges themselves, created much of the law . . . . On the other hand, the establishment of the ICC by treaty triggered protracted rounds of negotiations, which soon revealed that participating states were not prepared to have the institution shape its own laws in any way. Since the shaping of the legal assistance regime was left to the participating states, the resulting compromise left the system significantly weaker on a number of points").
45 between state sovereignty and realpolitik 55 to its advantage. This sui generis relationship between the ICC and realpolitik denotes a reality that Cassese first identified and which is incessantly being ignored: while judicial enforcement must be the center stage of international criminal law, it must run parallel to political action. 56 "When it comes to the arrest and surrender of suspects, the Court is and ought to be as much of a political actor as a legal one." 57 The Court may in turn spearhead such political action within its equal role as a political actor and a legal one. Part of this role is the challenge for the ICC to successfully convince skeptical states of there being a way to engage with the Court that does not result in an attrition of their sovereignty but in its enrichment. In achieving this goal, the Court's potential use of the surrounding political realities may serve as an ace up its sleeve.
A. Embrace the Political Game
The Chief Prosecutor of the ICC, Ms. Fatou Bensouda, announced not long after she took office that the Court would not play the political game, which is to be left with the UNSC. 58 This reflects the general reluctance of the OTP to engage in political action and diplomacy. It also presents a difficult path to traverse, where the Court "sits uneasily at the dangerous intersection of law and politics." 59 But why is this intersection a dangerous one? Our legal sensors are trained to view Courts as impartial institutions that apply the law removed from any political considerations or affiliations, independent from political institutions and processes. 60 And indeed this is the case. Even for the OTP, the Rome Statute provides in Article 42 that the OTP "shall act independently as a separate organ of the Court" and that members of the OTP "shall not seek or act on instructions from any external source." 61 During one of her early speeches, the Chief Prosecutor stated, "independence is the most fundamental component of our legitimacy and work" 62 and "in selecting cases the OTP cannot yield to political considerations or adapt its work according to the peace negotiations time- 65 This narrower perception of the functioning of the Court has presented a yardstick for the ICC so far. 66 As an actor within the international landscape, the ICC makes many decisions that are inevitably political. 67 To claim that they are not reflects an insulated reality that bears the risk of weakening the Court. Even though the ICC's purely judicial organs ought to be fully independent, the OTP and its arrest and surrender mechanisms are in fact dependent on the cooperation of states. 68 This is not to suggest the extreme that is often raised about how the Court will become a puppet of states, or only act if their political interests and support are involved. 69 The Court can neither act merely out of political calculation, nor without consideration of the law. Yet, grounded in law and evidence, the relevant organs of the Court have to consciously and openly take into account the political realities that exist in the arrest and surrender system as well as employ political, tactical, and strategic means and maneuvers to use them to their advantage. 70 First, the OTP enjoys prosecutorial discretion, that is, the power to choose if and which investigations to launch, if and which charges to bring, and who to charge with which crimes. 71 In its exercise of such discretion, the OTP takes the existing political situations into account. For instance, prosecutorial discretion requires that the decision to select situations and cases be correlated to society's interest in exacting criminal punishment. 72 International crimes are often committed by highly ranked officials and 64. James A. Goldston the OTP has to act almost on behalf of an international community of over 100 states. 73 Considering the societal interests of people on the ground but also of their states, the OTP's decisions cannot but penetrate the fabric of international politics. 74 What is more, when charging a suspect, the Court has to take into account factors beyond the mere gravity of the crimes involved and the interest of the international community. In the charging of Thomas Lubanga Dyilo, the OTP stated that an arrest warrant should be issued because of his imminent release from prison in the Democratic Republic of the Congo ("DRC"). 75 The timing and decision to charge Lubanga were made with the intention of giving the ICC time to secure custody of him. 76 This not only made sense in terms of timing but also within the broader political context, as the ICC had to prove its practical viability by issuing a first arrest warrant in the DRC that was fairly easy to execute. 77 The OTP can also issue arrest warrants publicly or under seal. A sealed arrest warrant has the advantage that the indictee is not aware of its existence and would not restrict his or her movement. This could make domestic apprehensions easier if used strategically 78 given that the indictee could travel unknowingly to a state that is willing to execute the warrant. 79 Public arrest warrants, in contrast, draw the attention of the entire international community to the indictee. 80 Some indictees have even used public arrest warrants in rhetoric suggesting that the actual purpose of the ICC is regime change, as illustrated in the case of Al-Bashir. 81 Therefore, next to the original decision of issuing an arrest warrant, the manner in which it is issued involves further important political considerations.
Despite the confidentiality of OTP decision-making, these examples illustrate that it engages in a process that operates within the general political environment without applying the law in a social and political vacuum. 82 The OTP can acknowledge similar considerations and map them out in its prosecutorial strategy. The argument that the prospect for arrest and surrender is a factor that should be weighed against issuing an arrest warrant is not new, nor is it foreign in practice. 83 acknowledged such strategies, it would not only increase its transparency and credibility, but also allow it to openly take into account overlapping interests of third actors in the arrest and surrender of indictees. 84 After all, an idealistic Court without people to put on trial cannot do much to serve international justice; yet, a pragmatic Court that recognizes political realities and capitalizes on them can make a difference. The OTP can achieve this by further distinguishing itself from the other core judicial organs of the Court that ought to indeed refrain from any political considerations and instead juxtapose, acknowledge, and embrace its political role.
B. The Role of the Office of the Prosecutor
A judicial institution such as the ICC that aspires to be permanent in its jurisdiction and global in its scope requires almost universal membership in order to achieve expedient and full enforcement. Considering that the ICC is still in its nascent years, such a goal would perhaps be overachieving, despite the Court's success in acquiring new acceding states and strategic partners. 85 In order to satisfy its broad and difficult mandate, the ICC must expand its number of state parties, deepen the support it receives from the states that have already accepted its jurisdiction, and engage in productive dialogue and cooperation with those states that remain skeptical towards it. Therein lies the biggest opportunity to achieve the critical international support necessary for eliciting cooperation regarding enforcement and to increase the levels of global legitimacy that the Court enjoys. 86 The most important tool in this process is the role the prosecutor can play outside of the courtroom in wresting state cooperation. 87 Little has been discussed 88 about the dynamics and consequences of the prosecutor's actions in the convoluted international political terrain. 89 The prosecutor has considerable range of fluctuation based on the type of strategy she chooses to adopt in each situation. The two most identifiable ends of the prosecutorial strategy spectrum are that of a conciliatory approach on the one hand and a confrontational approach on the other. 90 resolving the ICC's enforcement problem. Inasmuch as conciliation may be important to leverage some cooperation, its continued use when not followed by the necessary results bears the risk of generating a perception of a weak prosecutor conceded to state power. 91 On the other hand, a more aggressive strategy against a particular state 92 might help obtain cooperation through international pressure. It may also bring the opposite effect, complicating diplomatic efforts and igniting a defensive climate. 93 Power struggles beyond the courtroom among the prosecutor, the targeted states, and influential actors in the international community are certainly a reality that we cannot lightly discount. 94 But this represents a stage that comes prior to the judicial one. Key parties to this stage are the OTP as well as international actors such as the UN, the EU, and other regional organizations. All these different actors establish a coordination game requiring tools that can be made available to the prosecutor by moving even further towards a policy of positive engagement through indicating that a constructive relationship with the Court is in their immediate and best interests. Recognition of potentially complementary and overlapping interests among the actors involved presents the ultimate step in order to seal this cooperative relationship that may organically alter the current tepid landscape of international criminal law enforcement.
C. The International Criminal Court & Its Bargaining Power
Inasmuch as the spotlight has been focused on problems of enforcement in the form of a prisoner's dilemma game in international criminal law, little attention has been paid to the coordination game of the bargaining stage. 95 For terminological clarity, I understand bargaining situations to occur when all actors involved may gain from a cooperative deal yet disagree over the specifics of the proposed arrangement. Before states cooperate to enforce a commitment they have agreed to, they often bargain to decide how, when, and whether they will implement it. 96 Regardless of the substantive domain, problems of international cooperation typically involve first a bargaining stage (coordination game) and next an enforcement stage (prisoner's dilemma game or other). 97 In spite of their significant conceptual nuances, all theories of compliance recognize one common theme: bargaining is intrinsic to understanding and achieving coopera- tion. 98 The ICC can therefore strengthen its enforcement regime through a clearer understanding and appreciation of how its bargaining tools may affect the arrest and surrender of suspects. 99 International Relations literature extensively covers the efficiency of external economic assistance or sanctions under a carrot and stick game to promote state cooperation. 100 As a result, some attention has been paid to the bargaining game between the ICC and the relevant state harboring indicted individuals, or between the ICC and the indicted individuals directly. 101 Yet little reference has been made to the Court's bargaining leverage that can be used to attract key global actors in the regional and global political power play to affect arrest and surrender. This is likely due to the, oftentimes accurate, perception that those key actors appear vocally opposed to the ICC. 102 But even actors with opposed preferences can reach a mutually beneficial deal if the outcome of disagreement is sufficiently unattractive, if their interests overlap, or if both factors were to occur. 103 For this reason, there are instances where the ICC, but also key regional and global actors, will incur some utility gain by bringing indictees to justice despite their other possible differing preferences. 104 If the ICC is unable to try a suspect, it cannot administer justice and thus risks its legitimacy within the international community. 105 Powerful global and regional actors on the other hand might have a direct interest in facilitating conflict solutions in situations that involve those indicted by the ICC. 106 While there may never be a perfect overlap between the two, that is to say global/regional actors may not always be interested in getting involved in all the situations pursued by the ICC, this by no means nullifies the utility to be gained by both parties when such an overlap is indeed identified and pursued.
The OTP, in order to establish the possible ways available to facilitate and increase arrests, needs to assess the means at its disposal. An important distinction to make is one between the cases where the situation state is unwilling to arrest the indicted individuals, 107 108 So far, the OTP seems to handle most arrest and surrender attempts under similar approaches without deference to either the different circumstances or the political incentives of the different jurisdictional bases. Seeing as how the willingness of states to comply with ICC arrest warrants is closely connected to the basis of the Court's jurisdiction, the two situations are distinct and ought to be treated as such.
The ICC can exercise jurisdiction for the crimes that fall within the Rome Statute based on three grounds: (1) a self-referral by a state party; (2) the Prosecutor's independent proprio motu power; or (3) a UNSC referral. 109 The cases of unwilling situation states are more likely to occur in the instances of a UNSC referral or where the proceedings are initiated proprio motu. Situations such as those of Libya and Sudan exemplify this likely unwillingness of states to comply with the arrest warrants of the Court. 110 Thus, situations of a UNSC referral are likely akin to the type of non-compliance that the ICTY faced as a tribunal set up by UNSC Resolution, 111 due to the unwillingness of states to comply with arrest warrants issued by a court whose jurisdiction is "forced upon them." 112 In this type of cases, external pressure in the form of positive or negative inducements may be more successful in exerting compliance with arrest warrants. In a similar tradition with inducements, 113 damage 114 towards non-compliant states may serve as auxiliary tools to increase compliance.
Situation State Unwilling: Inducements & Reputational Sanctions
In compliance theory, instrumentalist approaches are inspired by and find their place primarily in the realist tradition of international relations. 115 In accordance with these approaches, the sole driving force of states, including in instances of compliance, is state interests. 116 States only comply with international norms and rules when it is in line with their interests to do so, and are willing to abandon their international law obligations if they have an overriding interest. 117 This is the primary interpretative lens used to understand the initial bad record of compliance with arrest warrants issued by the ICTY. The ICTY has undergone two distinct periods regarding its capability to apprehend suspects. During its first period of operation until the end of the 1990s, it was particularly ineffective in procuring state cooperation despite a Chapter VII UNSC Resolution 118 calling for full cooperation, including the arrest and surrender of suspected individuals. 119 arrest what were viewed as "hometown-heroes" or people in their social circle or interest group. 120 In the instances where a state does not comply with its obligations due to contrary interests, the main way to enforce compliance under the realist lens is through coercive action by third states 121 to achieve a shift of the interests of non-complying states towards compliance.
One of the tactics third states may employ to achieve this shift of interests are inducements, or what in other words resembles the "carrot" in a carrot and stick game. To induce Croatia's compliance, the ICTY coordinated with the United States and the EU in a "push and pull" approach where positive and negative inducements were used interchangeably to yield the arrest of all Croatian indictees. 122 The United States provided bilateral financial and military assistance with the promise of Croatia's compliance (carrot), 123 while the European Council froze Croatia's accession process after the ICTY Chief Prosecutor had issued a negative assessment of Croatian cooperation (stick). 124 These kinds of inducements may be either positive or negative. 125 Positive inducements usually take the form of assurances that a state is to receive if it complies with its obligations. 126 In the case of the ICTY, the initial stalemate regarding its arrests record was eventually broken. 127 During the 2000s in its second period, the ICTY saw a developing shift in state cooperation and a significant boost in its bargaining power, leading to the arrest and surrender of all 161 indictees. 128 This infallible compliance record was achieved, in large part, due to the substantial assistance of third states as well as International Organizations ("IOs") and Regional Organizations, the most prominent of which were the United States and the EU. 129 Both the United States and the EU, realizing this divergence between the interests of the former Yugoslavian states and those of the ICTY, coupled the arrest and surrender of the indictees with assurances to grant considerable benefits to them. 130 First, the EU ensured the creation of a consistent and fixed link between arrest and surrender as well as the accession of Serbia and Croatia to the EU. 131 In tandem, the United States exerted diplomatic pressure through pressuring the World Bank to grant development aid and supported Serbia's accession to NATO in order to achieve long-lasting peace dependent on cooperation. 132 Some have argued that compliance with the ICTY was largely due to the "American Power." 133 Others, like the ICTY Chief Former Prosecutor Carla del Ponte, suggested that 90% of the ICTY arrests were achieved due to the EU's persistence on stalling the accession process of former Yugoslavian states before all indictees were arrested and surrendered to the Tribunal. 134 Paradigmatically, when Serbian officials failed to turn over the accused Mladic to the ICTY, the EU suspended the discussions concerning the "Stabilization and Association Agreement." 135 Within one month the Serbian authorities designed an "action plan" to actively support the efforts to arrest Mladic. 136 Under either tenable position, it was the positive inducements of third states that led to the arrest and surrender of individuals-either by linking the arrests with financial gains and development aid conditional upon cooperation, or through favorable trade agreements and institutional inclusion such as in the EU and NATO. 137 Negative inducements on the other hand usually take the form of threats or acts to the detriment of a state for its failure to comply with international law obligations. 138 The archetypal negative inducement is trade sanctions. 139 Nonetheless, trade sanctions and their effects have been heavily criticized, 140 in part for indiscriminately hindering the most vulnerable social groups and for having the potential to aggravate already dire post-conflict situations. 141 Hufbauer, Schott, and Elliot have observed that sanctions only work in 25% of cases, and only under an extremely limited set of conditions. 142 The reason for this is that "the evolution of the world economy since WWII has been a narrowing of the circumstances in which unilateral economic leverage may be effectively applied." 143 are unlikely to facilitate them. In order for sanctions to be effective here, they would need to be backed by a near-total amount of states in a world where most major powers such as China and Russia have been opposed to them particularly regarding human rights violations or war crimes. 144 This, combined with their veto holding power in the UNSC, makes it unlikely that they would agree to a sanctioning regime, let alone implement one.
Other types of negative inducements may be more fitting for the purposes of the ICC arrest and surrender requests in the form of targeted, also known as "smart," sanctions. 145 Measures targeted towards individuals such as travel bans or asset freezing may prove more effective. 146 For instance, in the case of Al-Bashir, third states diplomats sabotaged his anticipated visits by canceling, rescheduling, or relocating meetings thus putting a detriment to his ability to engage effectively in multilateral diplomacy. 147 The lack even of such negative inducements has proved problematic, as in the case of Al-Bashir's unhindered traveling, which has caused not only a sense of inaction on the part of ICC member states but also cynicism towards the Court. 148 Travel bans may then prove effective in the short or long term as they may severely isolate the indicted governmental officials from the international community, possibly cap their re-election in situations where democracy or some sort of representative state of affairs has been restored, or force them to resign from power. 149 Asset freezes, on the other hand, refer to tracing and blocking funds of certain individuals or governments that are located in international banking institutions. 150 Asset freezing has been used before under UNSC Chapter VII Resolutions through the UNSC's authority to give effect to its decisions when necessary by engaging in economic interruption. 151 The UNSC has also urged states to individually impose asset freezes against individuals as well as nations that aided individuals indicted by international courts and tribunals, particularly the ICTY. 152 Asset freezes are unique in their ability to further isolate persons indicted by the ICC, to serve as an effective penalty even if such persons evade justice, and to force them to surrender themselves to the ICC. 153 They also have the ability to bypass most problems of UNSC multilateralism as these "sanctions would be targeted at specific individuals, not governments" and would thus "seem to be easier to gain support of the members of the Security Council," avoiding veto. 154 Asset freezes may prove to be a promising negative inducement in improving the enforcement record of ICC arrest warrants. Additionally, withdrawing a positive inducement through the suspension of financial support, development aid, or accession talks with regard to IOs and Regional Organizations may be an effective negative inducement as in the situation of the EU and Croatia regarding the ICTY. 155 Reputation is another factor identified as connected to compliance with international law. 156 Lack of compliance with international law may result in the reputational damage of the recalcitrant states. 157 This would in turn have the effect of other states becoming less willing to cooperate and enter in favorable agreements with the non-compliant state both due to ing that as a neighbor of Sudan, it is important for Chad to engage Sudan to ensure peace and stability).
149. possible condemnation of their international law violation as well as the lack of trust prompted by non-complying behavior. 158 Non-compliance may also have a reputational cross-effect. 159 Acts contrary to international law in one area such as non-compliance with ICC arrest warrants may have a negative effect on the state's overall reputation, decreasing the willingness of other states to engage in cooperative or diplomatic relations with that state in general. 160 Another way to interpret compliance with ICTY's arrest warrants is the former Yugoslavian states' intentions to engender a reputational shift and regain a good reputation through normalizing their standing within the international community and their accession to IOs and Regional Organizations. 161 Rational choice theory and the workings of ICCTs are able to provide further insight on when inducements may be used most effectively. As a general matter, inducements ought to be applied until a tipping point is reached and passed, where the interest to disregard an arrest warrant is lesser than the interest to comply. 162 From a rational choice analysis, the state's government acting with individual agency as a rational actor will cease non-compliance when its cost-benefit analysis indicates that compliance is more beneficial than non-compliance. 163 In addition, inducements are more effective when applied simultaneously by multiple actors such as third states, IOs, or Regional Organizations as the benefit or loss becomes more significant. 164 The Charles Taylor case also reinforces this point. Charles Taylor had enjoyed safe haven in Nigeria for three years between 2003 and 2006. 165 It wasn't until the coordinated efforts of the United Kingdom, United States, and Liberia, that capitalized on Nigeria's President Obasanjo's need for international support for reelection, debt relief, and a White House meeting, that led to Obasanjo's decision to surrender Taylor in March 2006. 166 The well-coordinated inducements by three states as well as the support of civil society managed to shift the interests of Nigeria and its President to bring about Taylor's arrest. 167 
Situation State Willing but Unable
Another scenario involves states that are willing to arrest but lack the capacity to do so. This situation could emerge either after a self-referral or 158 where the internal infrastructure of a state, including its law enforcement, intelligence, and judicial capabilities, are insufficient to successfully pursue the indictee. 168 To address this impasse, I argue that the Court ought to seek the help of third states and/or IOs or Regional Organizations to facilitate the enforcement of arrest warrants. The, albeit short, history of the ICC has brought forward a case selection strategy that was not initially considered and is not explicitly referred to in the Rome Statute. Even though Article 14 of the Rome Statute deals with referrals of a situation by a state party, the Court designers could hardly have expected that out of the nine situations under investigation by the Court, four would be selfreferrals. 169 Most of these instances come from governments that have an interest to pursue certain individuals that usually belong to rebel groups fighting against them. 170 In the situation of Uganda for instance, the OTP struck a deal with the government to secure its cooperation with the promise of only prosecuting the insurgents and forego any government officials and military. 171 The premise in this scenario, therefore, is that the government wants to arrest the indictees but does not have the means to do so. Managerial theories in international relations assert that states generally seek to comply with their international obligations but at times fail to do so due to reasons of limited capacity. 172 In order to induce compliance, efforts must be focused on building internal capacity and strengthening domestic institutions and administrative structures. 173 The example of Uganda further demonstrates one of these difficulties. Joseph Kony, the leader of the Lord's Resistance Army ("LRA") has been at large while the Uganda government has professed its inability to control certain parts of the state that are under the LRA's control. 174 What is more, the dense jungle of Uganda and the neighboring states make collecting intelligence of Kony's whereabouts by Ugandan Officers almost impossible. 175 Since 2008, the United States, which is notably not a party to the Rome Statute, has provided personnel to train Ugandan soldiers, as well as intelligence and financial assistance to capture Kony. 176 In a somewhat similar fashion, the Croatian government relied on United Kingdom intelligence and support from the MI6 to track down and ultimately arrest and surrender to the ICTY the former Croatian General Ante Gotovina. 177 These examples demonstrate two major points: first, that third states and particularly those technologically, financially, or geopolitically advanced are in a position to help with arresting indictees. Second, this help does not necessarily need to come from states party to the Rome Statute. What potential then do third states and IOs have to facilitate arrests either on their own initiative or through the OTP making effective use of its diplomatic capabilities?
The Establishment of a Diplomatic Arm
Article 87(5) of the Rome Statute envisions the possibility of the Court inviting assistance from states that are not party to the Rome Statute. 178 Non-state parties may enter into cooperative engagements with the Court on an ad hoc basis to offer various forms of assistance. In the language of treaty law, treaties are binding only on state parties and create no rights or obligations for a third party without its consent. 179 In the case of Article 87(5), the word "invite" is indicative of the voluntary nature of non-state party cooperation. 180 183 This Article restricts its scope to addressing only the instances where there has been no UNSC referral to the Court. Such instances ought to be analyzed under a different set of UN Charter obligations, including their shortcomings. While key non-state parties to the Rome Statute voice several unique concerns with regard to their engagement with the ICC, there is arguably a large area of overlap between their national interests and the ICC agenda. State interests are after all far from static and are subject to constant change, something that can be of great use to the ICC in this type of dynamic. For instance, a policy of positive cooperation with the ICC would give third states the considerable opportunity to become part of the shaping of the ICC agenda and how it conforms within the context of their interests. The pursuit of international justice is a unifying theme, which encompasses multiple operational pillars and actors. The ICC is only one pillar of a bigger system that includes diplomacy, institutional action led by the UNSC, local political and judicial mechanisms, and perhaps even military action. 184 Facilitating the work of the ICC does not necessarily have to impair the pursuit of the same or other interests under the rest of available options; if anything, facilitation should complement it.
The ICC bears significant legal and political tools to use towards this end despite the lack of a tangible enforcement power of its own. The most important of these tools is the role that the Prosecutor and her Office can play outside of the courtroom in wresting state cooperation. 185 While the acts of the Prosecutor are key to the development and success of the ICC, little attention has been paid 186 to the dynamics and consequences of the Prosecutor's actions in the convoluted international political rink. Yet it is at these decisive junctures of arrests enforcement that the Prosecutor is presented with the ultimate opportunity to infiltrate the political landscape. By doing so, she may employ strategies that can directly impact state cooperation and the overall pursuit of international criminal justice. Power struggles beyond the courtroom between the Prosecutor, situation countries, and the influential actors in the international community cannot be discounted lightly. 187 While the ICC is concentrated on rendering judicial outcomes within the four walls of a courtroom in The Hague, powerful international actors such IOs (UN, EU, AU, et al.) and key powerful states are all part of a world that comes prior to the judicial one. 188 This leads to a coordination game that necessitates political leverage, bargaining, and the adoption of a negotiation strategy by the Prosecutor in order to achieve desired results. 189 In this struggle for cooperation, the Prosecutor is bound to need all the tools she can get from key global and regional actors in order to secure compliance from recalcitrant states.
Seeing international criminal justice as such a process compels the OTP to exercise diplomatic action and engage in a form of judicial diplomacy. This could be facilitated through the establishment of a diplomatic arm within the OTP in order to enhance its relationship with current member states and to build trust and understanding between the Office and non-member states. This practice should not strike us as odd given that the OTP is already engaged through its day-to-day operations in high-level politics: its engagement with the UNSC in cases of referrals; the political decisions of governments with regard to arrests; the political consequences of arrests of indicted individuals, who are usually key actors in the political fermentation of their regions; and everything in between. 190 After all, a Prosecutor's work is by its very nature "politicized" in that her purpose is to apprehend individuals and secure convictions while the Court as a whole is expected to be neutral and impartial. 191 Even though the ICC as a whole is and ought to be non-political, independent, fair, and impartial, the very role of the OTP requires a set of maneuvers in order to fulfill its mandate that have very little to do with the judicial process.
It is for this reason that the OTP would benefit from improving its institutional capacity in order to be able to analyze the political situations at hand and engage in constructive judicial diplomacy both in situation countries as well as in the global political sphere. 192 In the context of arrests, the OTP ought to incorporate a proactive approach in order to analyze and create strategies for using realpolitik in its favor. More practically, the OTP could achieve this by bringing in people with political and diplomatic expertise, who can analyze political situations and have experience both in specific regions, situation countries, and global politics. This will also facilitate the OTP to play a significant role in the creation of a clear and consistent policy agenda for the international community as a whole with regard both to indicted individuals as well as states that may contribute to their apprehension. The OTP has taken an important step towards this direction in its 2012-2015 Strategic Plan through the organizational changes it has planned, especially with regard to the Jurisdiction, Complementarity, and Cooperation Division ("JCCD") and the Investigations Division ("ID"). 193 The focus of the JCCD on managing strategic international contacts is moving towards the direction of establishing a more concrete role for the JCCD as that diplomatic arm the OTP needs in order to fully seize its tools as a political actor in the field of arrests. The next step in this would be the full engagement of the JCCD and the Prosecutor in embracing the political context within which the OTP operates and in improving its diplomatic leverage. This may well include relationship building in order to improve trust between the Court and state parties, examining situations of interest alignment between the OTP and states (whether parties or non-parties), as well as bargaining with governments that may advance the OTP's task in securing arrests.
The singular nature of the ICC combined with the political dynamic of the OTP would benefit from a strategic model which integrates its judicial mandate with political cognizance. Under this model, the Prosecutor bears significant leverage in productively utilizing her bargaining power in order to increase cooperation. By recognizing the importance of key actors in the arrest and surrender coordination game, the OTP will be able to set and advance its agenda to gain the necessary leverage, allowing it to successfully carry out its mandate. This would not in fact politicize the Court but enable it to utilize all possible tools available without compromising its rigid legal standards.
Through its diplomatic unit, the OTP will be able to better assess the willingness and capabilities of member states to apply appropriate measures to ensure compliance either before issuing an arrest warrant or in instances of state noncompliance with one. The OTP could collect information about the likelihood of arrest, plan strategies with higher likelihood of success, and coordinate and combine the different capabilities and preferences of states towards non-compliant states. Even though the OTP has no formal say in the state or IO decision regarding the assumption of measures towards arrest and surrender, it may influence the decision-making process through successful engagement with their representatives for issues of cooperation. 194 A diplomatic arm of the OTP would also be given the ability to informally engage with relevant representatives and thus be involved in the bargaining process with situation states.
The OTP would also have the capacity to build strong cooperation and coordination within a network of activist states in order to promote compliance with arrest warrants. There is a core group of states that is traditionally very active in responding to the existence and punishment of international crimes committed outside their borders. I refer to these states as "activist" states. For instance, Belgium and Spain have traditionally been very active in triggering their universal jurisdiction in order to put alleged perpetrators of international crimes before courts long before the establishment of the ICC. 195 The U.S. identity has long included a sense of responsibility for the prevention and punishment of international crimes. 196 The Netherlands is another example of a state that has incorporated a sense of identity with a proactive approach regarding international crimes. They have pushed for the creation of international courts and tribunals, and host most of them with a clear constitutional provision which promotes the development of an "international rule of law." 197 This core group of states could harness the influence that stems from their strong identity in these matters to assist the ICC and the OTP in promoting compliance with arrest warrants.
The United States as a Case Study of a Non-Member State

a. The ICC-U.S. Cooperation Equation President
Barack Obama entered office 198 with a pledge to mitigate the hostile relationship between the United States and the ICC of the previous administration through reviewing and redrafting the U.S. policy towards the Court. 199 The issue of cooperation with the ICC was a central element of the stocktaking component during the ICC Review Conference. 200 There the United States renewed its commitment towards accountability in instances of alleged violations that fall within the ICC jurisdiction, and especially in the situation of Uganda. 201 Looking at the U.S. policy comparatively throughout the past two administrations, Harold Mind the Gap Koh was not wrong to state that under the Obama administration 202 the U.S.-ICC relationship has been "rest from hostility to positive engagement." 203 Perhaps the most remarkable momentums of this cardinal transition in U.S. policy were the February 2011 vote of the United States in favor of the UNSC resolution referring the situation in Libya to the Court 204 and most notably the lobbying the United States engaged in to get other states on the Council to support the referral. 205 This, of course, is not to say that the road to a richer engagement with the ICC is without hurdles. The most important wall the U.S. administration has to pierce is the domestic political challenges of how a U.S. involvement with the Court is perceived. 206 In order to dilute this controversy, a U.S. policy of cooperation with the ICC that is carefully pursued over time and delivers concrete substantive benefits to U.S. interests is the best path for developing a relationship with the Court. 207 While there are many areas and forms of cooperation between the ICC and non-state parties, this section focuses on the possibility of a direct cooperation with the Court on the arrest and surrender of suspects. Having established the lack of obligation for third states to directly assist the ICC with the exception of a UNSC referral, the question of what a cooperative engagement between the United States and the Court could look like surfaces. As a matter of international law, the United States is unconstrained in exercising its voluntary right to assist the Court. 208 As a matter of domestic law however, the waters become slightly muddier for two reasons. First, the legislation passed during the George W. Bush administration and more specifically the American Service-Members Protection Act ("ASPA") 209 restricts cooperation with the ICC, particularly barring the U.S. government from providing any support to the Court. 210 Even though the ASPA has been relatively declawed, "support" is broadly defined to include "assistance of any kind, including financial support, transfer of property, or other material support, services, intelligence sharing, law enforcement cooperation, the training or detail of personnel, and the arrest or detention of individuals." 211 On the flipside, with the passage of the socalled Dodd Amendment, 212 such restrictions on cooperation do not apply with respect to efforts in bringing to justice foreign nationals that are accused of genocide, war crimes, and crimes against humanity. 213 While the relationship of the Dodd Amendment vis-à-vis the more restrictive parts of the ASPA is unclear, 214 it is probably safe to argue that they allow for a case-by-case decision of engagement with the ICC. The forms of such assistance would therefore have to fall within the permitted range of ASPA, interpreted widely as read in conjunction with the Dodd Amendment. Second, the United States under the George W. Bush administration 215 has entered into a series of bilateral immunity agreements with multiple ICC state parties under Article 98 of the Rome Statute. While the rationale of the United States in securing those agreements was to effectively protect U.S. citizens from ICC jurisdiction, most of those agreements contain reciprocal obligations 216 equally barring the United States from handing over citizens of those states to the ICC. Among the currently open situations before the ICC, the Central African Republic ("CAR"), the DRC, Uganda, and Cote D' Ivoire have such reciprocal bilateral agreements with the United States. 217 The legality of these agreements has been sharply contested when the second party to them is a state party to the Rome Statute, 218 but a judicial body has never examined their legality domestically or internationally to this point. The restrictive effect such agreements could have on U.S. cooperation with the ICC in situations of state parties is therefore unclear.
While the United States voices several unique concerns regarding its engagement with the ICC, there is a large and strong area of overlap between national U.S. interests and the ICC agenda to bring to justice those responsible for egregious human rights violations. Inasmuch as domestic U.S. legislation may limit the extent of this potential cooperation, the same legislation equally allows for certain policy maneuvers. First, a policy of positive cooperation with the ICC would give the United States the considerable opportunity of taking part in the shaping of the ICC agenda and how it conforms within the context of U.S. interests. 219 The current ICC efforts are certainly in line with the United States' goal of pursuing those responsible for the worst international crimes, however distorted of a picture the past U.S./ICC interactions may have painted of this. 220 Viewing the ICC as part of this bigger system and not as isolated and unipolar will allow for a cooperation that ultimately brings the United States into a position to ask what it can do to help the Court. 221 Satisfying its side of the bargain, the ICC can advance its interests by seizing the plethora of resources the United States may be in a position to offer, from operational facilitation and capacity building to intelligence sharing and diplomatic pressure in apprehending suspects. 222 In tandem, the United States may come to find that such a positive cooperation may turn out to be particularly effective in seizing utility and maximizing its international payoffs as a global key actor position it wishes to remain. In practice, there have already been situations in which cooperation with the ICC as a matter of policy would advance the U.S. interests. Two obvious examples are the UNSC referral of the situation in Darfur, and the self-referral of Uganda regarding the LRA, 223 both instances that indubitably fall within the U.S. strategic interests. 224 Such mutually beneficial relationship promises to ultimately enhance the international justice efforts and restore the United States to a leadership position in this area.
b. U.S. Interests in Africa & Indirect Cooperation
While national interests are particularly abstruse and hard to uncover, the United States has been fairly consistent in its basic strategic pursuits throughout the recent years despite the different approaches in implementation. A new theme and overarching goal that emanated from the current geopolitical developments is the renewal of the United States' status as a global leader in the present and coming years. 225 When it comes to interests of national and international economy, security, and justice, the U.S. strategy focuses on strengthening international institutions and galvanizing collective action as the two ways in which it can pursue national, international, and shared interests. 226 State interests are not static and they are subject to constant change but certain interests are so fundamentally intrinsic to a country's identity that can be considered relatively fixed and time resistant. For the United States, one set of such interests is respect for universal values, human rights, and an international order that promotes peace, security, and opportunity. 227 While this may not always be an isolated set of interests pursued, when upheld, it is an integral, decisive, and molding factor of the U.S. international security policy. This becomes even clearer in light of the 2015 National Security Strategy report which spells out four enduring national interests: security, prosperity, values, and international order. 228 When seen through this prism, each of those interests becomes inextricably linked with the rest, making their pursuit in isolation of one another effectively futile. The common thread is the need for a realignment of national action with international partners, both states and institutions, who share common sets of interests. 229 The United States has a renewed interest in gaining and preserving strong alliances. 230 Admittedly, the foundation of both national and international security lies with a state's relations with its international allies. In this effort, the United States relies on the American Armed Forces as its strength with significant bearing. 231 In its most recent strategy agenda, the United States has committed to continue supporting its allies as well as reinforcing international efforts against potential adversaries. 232 In the field of international justice, the United States has a specific interest in ending impunity and promoting justice. 233 To this end, the United States aspires to facilitate the rebuilding of national judicial systems and to support the ad hoc, internationalized tribunals, and ICC when in line with U.S. interests. 234 Through an examination of the main U.S. strategic interests, accountability for perpetrators of human rights violations is one important common area of overlap among the four pillars of strategic interests.
In pursuing this end of criminal accountability, the position of the ICC as an integral actor within the international criminal justice system cannot be overstated. Despite the United States' reluctance towards the Court, it is possible to uncover potential engagements with it that the United States would feel comfortable supporting. It is true that both the United States and the ICC are faced with a thin balance when it comes to their potential cooperation. The United States on the one hand wishes to be seen as sufficiently independent from the Court and is weary of possible implications with ICC's mandate. 235 The ICC, on the other hand, fears to be perceived as over politicized, something that could destroy its legacy as an international judicial institution. 236 Admittedly, these are extreme outcomes albeit with realistic bearing. Cooperation with the ICC does not necessarily require an active engagement with the Court itself, however. If the purpose of the ICC is understood as the quest to end impunity and establish accountability for the four international crimes within its jurisdiction, there are multiple ways in which the United States could facilitate this goal without directly and actively providing assistance to the ICC yet remaining in its periphery. The first way the United States could facilitate international accountability is through capacity building and the enhancement of the domestic legal systems in relevant states. 237 Taking advantage of the principle of complementarity that gives way to genuine national prosecutions, the shared goal of the United States and the ICC can be achieved indirectly without having to necessarily sit at the same table. 238 Secondly, the United States can provide training, equipment, and intelligence assistance to allied countries in order to facilitate the apprehension of ICC indictees. 239 While this does not require a military intervention on the part of the United States, it offers significant advantage to states located within the dense African continent in discovering the whereabouts of those wanted by the ICC. Again, this avoids a direct relationship between the Court and the United States while at the same time strengthening and preserving its relationships with its allies. Somewhat related to this is the third way in which the United States can indirectly support the efforts of the ICC and that is through the exercise of diplomatic pressure or rewards on those states whose cooperation is key for the apprehension of suspects. 240 On the flip side, the United States has political and economic interests in Africa relating to democratic governance, trade, market infiltration, and oil. 241 Africa is the largest potential upcoming market and one that is particularly primeval. 242 As China continues to establish a dominant position along the eastern coastline of the continent through aid and investment, the United States needs a valuable economic counterweight to retain its viable role there. 243 The infiltration of the United States in the developing markets carries an invaluable benefit to the United States both in facilitating the development of free-markets and in establishing a vital trade position in the continent. The establishment of democratic governance coupled with alliance strengthening is critical for the furtherance of the United States' economic interests in the region. For instance, a reinforcement of the U.S. alliance with Uganda could make use of Uganda's growing economy in order to increase trade within the East African Community ("EAC"). Exporting primarily through ports in Mombasa and Dar es Salaam, the EAC still has problems accessing the markets of its interior members. 244 The newly discovered oil reserves around the Great Lakes in Central Africa also fall within the primary interests of the United States. 245 Not only does the United States obtain 20% of its imported oil from Africa but it is also in its interests to maintain and expand U.S. access to African energy. 246 Uganda's Lake Albert could open up new trade corridors and promote the creation of additional interior trade routes from the DRC and South Sudan, through Uganda, to Kenya and northern Tanzania. 247 By facilitating a policy of accountability and democratization in Africa through empowering the role of the ICC in this endeavor, the United States may also galvanize its economic and geopolitical interests in the area. Through such an integrated international security and economic policy, the United States may increase its influence with the African states, reassert its role as the global leader in issues of international concern, cultivate new alliances or stabilize old ones, and finally assert its economic interests in the continent.
III. The Role of Civil Society
Liberal theories in international relations are the primary field of a multi-causal explanation for the behavior of states. 248 turn, shape state interests based on the level of their organization, weight in society, and political influence. 250 Anne-Marie Slaughter views states as "configurations of individual and group interests, who then project those interests into the international system through a particular kind of government." 251 Realism, by attempting to explain the outcomes of strategic interaction and bargaining, does not focus on how these coordination games come into being. 252 Liberal theories manage to get a different view of the substantive content of international interactions. 253 Under this liberal lens, we can assess compliance by focusing on the influence civil society may have on the situation states and third states, as well as the influence of transnational networks in realizing the goal of compliance with ICC arrest and surrender requests.
A. Civil Society & Situation States
Civil Society within situation states has the ability to directly apply pressure on their government to execute arrest warrants, or even apply pressure to hinder arrests. In 2003 the former Liberian President Charles Taylor, against whom the SCSL issued an open arrest warrant, fled to Nigeria where President Obasanjo granted him asylum. 254 Two Nigerian businessmen who alleged offences against them by Taylor's forces in Liberia challenged in Nigerian Courts the legality of his asylum and requested his extradition to SCSL. 255 At first the Nigerian judiciary took no action and delayed the case. 256 After the substantial support the claimants received from local and transnational NGOs providing them with resources to pursue the claim and mounting a massive public campaign within and beyond Nigeria, however, the case was finally heard by a court. 257 Of course, the case of Charles Taylor was already on the agenda of the international community as it formed part of the SCSL docket. 258 Nonetheless, the combined efforts of domestic protest coupled with national and transnational NGOs not only kept the issue on the agenda but also contributed to its resolution. 259 In the face of domestic and international pressure, senior Nigerian politicians who had kept silent before voiced their support for the specific legal case as well as the general movement towards Taylor's arrest and extradition. 260 After nearly three years the combined effort of states and civil society led to the flight and subsequent arrest of Charles Taylor. 261 This case illustrates the potential of domestic civil society actors to influence their own governments but also the power of domestic and transnational advocacy networks to influence states. On the other hand, in the situation of the former Yugoslavia, civil society was heavily opposed to ICTY cooperation and the arrest and extradition of their "hometown heroes." 262 The media also played a big role in this context. Serbian media was run, in large part, by the same people who during the war engaged in hate speech and incitement against Bosniaks and Croats. 263 Most mass media reports after the establishment of the ICTY tended to victimize the Serb population and question the legality and legitimacy of the ICTY. 264 Accordingly, the pressure from the civil society was rarely on the government to arrest ICTY indictees but instead developed an atmosphere of denunciation of the ICTY and legitimation of the alleged perpetrators. 265 This social environment in the former Yugoslavia may well have been a factor in the bad initial arrest record of the court.
B. Civil Society & Third States
Domestic actors have also influenced the decision of third states to take action against a state that does not comply with ICC's arrest warrants. In the case of the arrest warrant against Al-Bashir, proponents of the Court often argue that ideally, the arrest warrant ought to hinder him from effectively engaging in international politics, undermining his credibility and ultimately leading to his arrest and regime change. 266 The cooperation of third states is thus required in order to hinder his free traveling by making him a pariah as a crucial part of OTP's long-term strategy for the execution of the arrest warrant. 267 For this purpose, civil society has played an important part in both Kenya and the CAR demanding that Al-Bashir not be welcomed. 268 Civil society in both these ICC member states protested and pressured the governments, which led to cancellations of the expected visits, imposing a de facto travel ban. 269 In Serbia, the United States applied pressure on Belgrade to arrest those indicted by the ICTY including the former head of state Slobodan Miloseviae. 270 In this case also, civil society and NGOs played a substantial role in shaping U.S. policy, which ultimately turned out critical for the arrest and surrender of those indicted. 271 Finally, an example of how civil society and NGOs in particular can influence governments to take action is the campaign of the NGO Invisible Children. 272 Despite the controversial character of the content and accuracy of the campaign, 273 Invisible Children produced the YouTube video "Kony 2012" that was received by an extremely large audience within and outside of the United States. The U.S. government explicitly took into account this campaign that significantly helped improve the general awareness surrounding Joseph Kony's arrest, 274 and identified the ICC as a legitimate and responsible institution for Kony's potential arrest and trial.
C. Transnational Networks
Often, the lines between local, foreign, and transnational NGOs are not clearly drawn. Specialized transnational NGOs such as Human Rights Watch and Amnesty International along with their local offices have been heavily involved in situations where international crimes are alleged to have been committed. 275 Transnational networks are the subject of much attention in the liberalist as well as constructivist scholarship. These approaches view transnational networks either as a result of the interconnectedness of various networks of governmental officials, states, and nonstate actors including their role in shaping state action, 276 or as transnational advocacy groups with an effect on the emergence of international norms. 277 Thus, the formation of transnational networks in order to pursue a common agenda and influence the preferences of states can be of particular importance to the ICC arrest and surrender pursuit. 278 Perhaps the most well-known example of such a transnational network's success is the advocacy for and eventual adoption of the Ottawa Convention against Antipersonnel Mines. 279 Unsatisfied with states' slow and stale effort to address a weapon that was responsible for a myriad of indiscriminate civil-ian deaths in more than a dozen countries, humanitarian and public health NGOs decided to form a coalition to reach a comprehensive agreement against its deployment and use. 280 This coalition was backed by efforts of IOs such as the ICRC and the UN as well as a core number of states interested in the prohibition of anti-personnel landmines such as Canada, Norway, and France. These states provided the coalition with resources and enhanced its perceived legitimacy. 281 After an initial slow progress, the coalition expanded to NGOs, IOs, and states globally leading to the adoption of the Ottawa treaty in 1998 and further advocacy and endorsement of the rule as customary international law by states. 282 The success of the Landmine Convention has been attributed to different actors; some view it as a result of the transnational NGO movement, 283 others of the determined efforts by the core states, 284 and others as a result of IOs determination. 285 Perhaps a more comprehensive approach is to understand the success of the coalition as a combination of all these factors. 286 This suggests that transnational networks are particularly effective when comprised of different actors such as states, NGOs, and IOs, and have a narrow focal point like the prohibition of landmines. 287 Even though the landmines campaign advocated for the adoption and diffusion of a new norm instead of demanding compliance with an existing one, it illustrates the ways in which concerted action among different actors may influence state behavior. For our purposes the case of Charles Taylor comes again as an example. After it was clear that Taylor was granted political Asylum in Nigeria, a network was formed to bring about enforcement of an international norm manifested in the ICC arrest warrant. 288 More specifically, over 360 NGOs from 17 African states and transnational NGOs such as Human Rights Watch and Amnesty International formed the coalition "Campaign Against Impunity," which intensively lobbied for Taylor's arrest within and outside Nigeria. 289 An inter-state network comprised of the United States, United Kingdom, and Liberia supported this network. 290 The UN and SCSL were also inevitably involved in the coordination of these efforts as part of the greater network of states and NGOs that finally facilitated the arrest of Charles Taylor. 291 
D. Civil Society at the Bargaining Table
As the role of civil society towards the enforcement of arrest warrants starts to become more understood, the OTP should begin to implement its potential in order to increase the rates for execution of arrest warrants. A first way the OTP may employ is to engage the civil society in the bargaining game. When the OTP bargains with states regarding the execution of arrest warrants, it should simultaneously address the civil society, engage in outreach activities, and capitalize on the existing network of NGOs that support the Court.
When unpacking the development of state interests, liberal institutionalism gives significant weight to the role of non-state actors. 292 Putnam has long coined the expression of the "two level game" that states must engage in on the international and the domestic planes simultaneously regarding issues of international law and international relations. 293 Nye and Keohane have expanded on their model of complex interdependence that focuses on the interrelation of domestic actors and state interest. 294 The central point that both these theories address is that decision makers acting on behalf of a state are concerned with both domestic and international pressure. 295 They have to satisfy the demands of their domestic constituency and at the same time bargain on the international level with other states and IOs that equally express certain positions and seek to influence the outcome of negotiations. 296 This is something often forgotten on the negotiation table and the OTP ought to take it into account.
The concurrence of states to comply or attempt to induce compliance of situation states with ICC arrest warrants may well depend on the preferences or demands of domestic actors. In this type of bargaining scenario, the involvement of local or transnational NGOs could serve as an instrument of pressure. Local NGOs may reflect the domestic environment and transnational NGOs may create awareness and support within the international civil society. The OTP had already begun to grasp the significance of civil society's involvement in its 2009-2012 Prosecutorial Strategy where it provided that "the Office of the Prosecutor's interaction with local and international NGOs is relevant at all stages of its activities including development of policies/practices, prevention, promotion of domestic legislation and proceedings, preliminary examination, investigation, prosecution, cooperation, maximizing the impact of its work [,] victims and affected communities." 297 Although the OTP has not quite yet considered actively involving civil society in the bargaining stage-the bargaining it already engages with is rather elementary anyway-civil society may prove a driving force for success when addressing states with regard to arrest facilitating measures involving the domestic civil societies. In order to win over domestic civil society within situation states, outreach is also important. The OTP is already engaged in various outreach activities and NGOs can play an important role in closing the gap of how far the OTP can reach due to financial or societal constraints. 298 NGOs have played a significant role in the establishment of the ICC and now engage with it through supporting and scrutinizing it. 299 They also act as an extension of the Court regarding its communication to the public, narration and justification of its acts, and provision of information to the Court itself. 300 More than 2,500 organizations have come together to form the NGO "Coalition for the International Criminal Court" ("CICC") in order to create a coordinated umbrella for their shared objectives. 301 Its members include large transnational NGOs such as Amnesty International and Human Rights Watch as well as small and local NGOs. 302 Such a network carries an advantage that the ICC does not. The CICC has the ability to communicate with the representatives of a vast number of NGOs while coordinating its work directly with CICC representatives. 303 There are very few other IOs that maintain a symbiotic relationship with NGOs as much as the ICC does. In this respect the ICC has a unique opportunity and capabilities at hand.
In order to make full use of the NGOs, the OTP ought to work in close cooperation with both NGOs and transnational networks to coordinate efforts with them in realizing arrests. At this point, the OTP holds biannual round table meetings with civil society representatives organized by the CICC "in order to exchange information and try to harmonize strategies in all those areas." 304 It also engages with relevant non-state actors including NGOs on a daily basis through the JCCD. 305 These could be expanded and become more nuanced and targeted as the JCCD becomes a full-fledged diplomatic arm. This way the JCCD would be able to more effectively coordinate strategic, political, and diplomatic action particularly regarding the enforcement of arrest warrants. The danger of neglecting outreach and its importance is clearer in its negative context. A vivid example is that of the negative perception the Croatian and Serbian civil societies have had towards the ICTY. 306 The Tribunal failed to establish any outreach offices at all prior to 2000 and it was not until that same year that it began to translate its press releases into Serbo-Croatian. 307 Additionally, the ICTY didn't have any explicit relationship with the existing or new NGOs that were rapidly beginning to form in order to address the post-conflict situation in former Yugoslavia. 308 Although the OTP has been so far fairly successful in its outreach, it needs to expand its outreach engagement to activities that begin from the moment an arrest warrant is issued or perhaps even before it is issued. This will in turn facilitate domestic pressure on the government to comply, or at least prevent or mitigate some negative perceptions of the Court and its work.
Conclusion: A Coordination of Campaigns
This Article has sought to identify a trajectory towards increasing the enforcement and success rates of ICC arrest and surrender requests. In order to put all the pieces of the puzzle together, I have argued that the OTP needs to map out a comprehensive strategy to facilitate and manage campaigns that make use of all the means available at its disposal. This will include using the pressure and help coming from all possible actors and sources including states, civil society, and the Court itself. 309 The most crucial precondition for launching campaigns designed to lead to the arrest of perpetrators is the OTP's willingness to do so. As set out in this Article, at the moment the OTP has been hesitant lest it is perceived as a political actor, and rather orients itself on the extreme end of the domestic judiciary model. Taking a proactive stance, recognizing the integral part of political realities, and bargaining are all necessary components in order to make full use of the OTP's assets at hand.
The "assets" the OTP has at its disposal to realize the execution of arrest warrants are third states with overlapping interests including member and non-member states, activist states, and a large network of local and transnational NGOs. I have argued that, at the moment, their capabilities often remain unused due to lack of effective coordination that specifically targets recalcitrant states. The OTP, supported by a new diplomatic arm, should adopt a new comprehensive strategy that capitalizes on these actors in order to arrest indictees. I have also argued that transnational campaigns are most successful when joined by multiple actors working on different levels towards the goal of arrest warrant enforcement. Focal points need to be established that are narrowly defined to concentrate action and unify the movement under one banner. Such focal points could be the arrest of indictees in one particular situation state or even the arrest of specific indictees through narrowly defined sub-points-for instance, the diplomatic and political isolation of a state, a boycott of contact with indictees who are senior politicians, asset freezes, and travel bans.
When planning the strategy of the campaign, the first step is to use the JCCD to thoroughly assess the situation at hand. The OTP will then identify leverage points to help or pressure the non-compliant state. This will lead to an assessment of what kind of strategy or combination of strategies is required to better approach the situation. Sometimes certain kinds of inducements could prove successful, other times reputational sanctions such as naming and shaming are important, and other times technical and intelligence assistance are needed. A combination of different measures applied from multiple sources is an element currently missing and is what could improve the OTP's fairly poor arrest and surrender rates. The next step is to consider which states, IOs, or regional organizations could best realize the measures needed. The OTP should first approach those actors with overlapping interests in the arrest, or general activism when it comes to enforcement aspects of international justice, and lobby for these measures. While doing so, the OTP should engage with civil society in order to increase the incentives of third states to achieve these measures. At the same time, the OTP should spearhead successful outreach activities within the situation state, in coordination with the local civil society, in order to prevent a negative perception of the Court and positively engage the local civil society to apply pressure on their government.
The adventures of the ad hoc Tribunals offer insight on issues of state compliance that transcend the sterile judicial environment and involve the morbid realpolitik. I have argued that the singular nature of the ICC empowered by its potential political dynamic may be incorporated into a model which integrates the judicial mandate with political cognizance. Under this model, the OTP bears significant leverage in productively utilizing the Court's bargaining with situation states as well as towards the international actors that have the ability to affect the success of arrest warrant enforcement. The OTP has the ability to become a significant international player that, backed by an alliance of states and non-state actors, could coordinate efforts in order to bring to justice the perpetrators of the most egregious international crimes. This indeed requires a difficult balance, which often rushes opinion to a blanket contestation against any involvement of the Court with political realities. However, and despite current skepticism, it is important to identify what is becoming all the more so apparent: the interests of international criminal justice and political strategy are heavily intertwined in a world where human rights and international criminal justice are not a universally shared ideal.
